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EXECUTIVE SUMMARY SHEET

DATEISSUED" “March 23, 2007 REPORT NO::
_ ATTENTION:

SUBJECT: Tobacco Retailer Ordinance - Version D

REFERENCE:

REQUESTED ACTION: Adopt the Ordinance amending the San Diego Municipal
Code by adding Sections 33.4501 to 33.4518, titled “Permits for Tobacco Products Sales,”
relating to requirements for police permits for tobacco product sales.

STAFF RECOMMENDATION: Adopt the Ordinance.

SUMMARY: Tobacco use by minors is a public health and safety risk. State laws are
msufficient to address tobacco use by minors, and state law authorizes local governments
to adopt their own ordinances to provide for the suspension or revocation of a local license
for any violation of a state tobacco control law. The proposed ordinance provides for local
regulation of tobacco retail businesses by requiring police permits. The proposed ordinance
will discourage violations of law which prohibit or discourage the sale or distribution of
tobacco products to minors.

FISCAL CONSIDERATIONS: A proposed permit fee of $163 allows for full cost
recovery of administration and enforcement costs related to this ordinance in the first year.
Costs will be reviewed annually, and the permit fee will be adjusted, as necessary, to reflect
true costs. Costs will be included in the Police Department’s fiscal year appropriation.

PREVIOUS COUNCIL and/or COMMITTEE ACTION: In Apnl 2005, the Committee on
Public Safety and Neighborhood Services was presented with two versions of a Tobacco
Retailer Ordinance, 0-2005-65-DRAFT and O-2005-65-DRAFT-Version B. Neither
version passed Committee. In July 2006, Version C was presented to the Committee.
Version C received enough votes to move forward without recommendation, pending
resolution and clarification of several issues. Those issues are addressed in Version D.

COMMUNITY PARTICIPATION AND PUBLIC QUTREACH EFFORTS: American
Lung Association; California Grocers Association; San Diego small business owners

KEY STAKEHOLDERS & PROJECTED IMPACTS (if applicable): Local retailers will
be required to obtain police permits to sell tobacco products.

City Attorney’s Office Michael J. Aguirre

Onginating Department City Attorney
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CITY_ATTORNEY_DIGEST.

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

EFFECTIVE DATE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

This ordinance amends the Municipal Code by adding Division 45, Sectioﬁs 33.4501 'to |
33.4518, relating to requirements for permits for tobacco product sales. State Assembly Bill 71,
codified in California Business and Professions Code section 22971.3, created a state licensing
program for the sale of-tobacco products, and authorizes local governments to adopt their own
ordinances to provide for the suspension or revocation of a local license for any violation of a
state tobacco control law.

This ordinance provides for local regulation of tobacco retail businesses by requiring
police permits. The intent is to discourage violations of law prohibiting the sale or distribution of
tobacco products to minors to protect their health, welfare, and safety. It is also the intent that all
costs associated with the administration and enforcement of fhis Division be borne by tobacco
retailer applicants and permittees.

This ordinance contains a notice that-a full reading of this ordinance is dispensed with
prior to its final passage, since a written copy was made available to the City Council and the

public prior to the day of passage.

-PAGE 1 OF 2-



000166

(0-2007-128)

This ordinance shall take effect and be in force on the thirtieth day from and afier its final

passage.
A complete copy of the ordinance is available for inspection in the Office of the City
Clerk of the City of San Diego, 2nd Floor, City Administration Building, 202 C Street, San

Diego, CA 92101.

LLP
03/23/07
Or.Dept:CA
0-2007-128
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(0-2007-128)—

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT

SALES

WHEREAS, according to the National Institutes of Health, minors face social,
psychological, and educational challenges, exposing them to various risk factors for drug abuse,

including the underage use of legal drugs like tobacco; and

WHEREAS, minors who use tobacco products face profound consequences, including
illness, cancer, addiction, increased drug use, poor school performance, and a host of other
similar maladies; and

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco

products by minors occurs before high school graduation, and if such use is curtailed, then

minors are likely to not use tobacco at all; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

recelpt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using

persons under 18 -years-ofage(Businessand-Professions-Codesertion22952)4and
WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and

WHEREAS, a 2004 purchase survey by the American Lung Association of San Diego
and Imperial Counties showed that 43.6 percent of 264 stores surveyed in the City of San Diego

sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has a substantial interest in
promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and in protecting children from being lured into illegal

activity through the misconduct of adults; and

WHEREAS, the California courts in cases such as Cohen v. Board of Supervisors, 40
Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4™ 383 ( 1993}, have
affirmed the power of local governments to regulate business activity in order to discourage

violations of the law; and

WHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation. of
a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or
under circumstances where one reasonably should know, that it will be used to inject, ingest,

inhale, or otherwise introduce into the human body a controlled substance; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and

Professions Code section 22971.3) created a state licensing program for the sale of tobacco

-PAGE 2 OF 15-



000169

products and authorizes local governments to adopt their own ordinances to provide for the

SUSPEMSION Of TeVOTHtion of a focallicstise for any violation of T stalEtobacco control Taw?:

WHEREAS, the City Council of the City of San Diego finds and declares that the

purpose of the ordinance 1s:
(H To regulate tobacco retail busiesses by requiring police permits; and

(2) To discourage violations of law which prohibit or discourage the sale or
distribution of tobacco products to minors; and
(3) To protect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and is
hereby amended by adding Division 45, Sections 33.4501 through 33.4518, titled
“Permits for Tobacco Product Sales,” to read as follows:

§33.4501 Purpose and Intent
It is the purpose and intent of this Division to provide for local regulatton
of tobacco retail businesses by requiring police permits. The intent s to
discourage violations of law prohibiting the sale or distribution of tobacco
products to minors to protect their health, welfare, and safety. It is also the
intent that all costs associated with the administration and enforcement of
this Division be borne by tobacco retailer applicants a‘nd permittees.
§33.4502 Definitions
Except as otherwise provided, for purposes of this Division:

“Person’” has the same meaning as used in Section 11.0210.
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“Police permit” has the same meaning as used in Municipal Code section

§ 33.4503

3370201 Forpurposes of this Division, the City Treastiter may endorse a
business tax certificate with “Tobacco Retailer Endorsement” indicating a
police permit to operate as a robacco retailer has been 1ssued.

“Tobacco products” means any substance containing tobacco leaf,
including, but not limited to, cigarettes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacco.

“Tobacco retailer” means any person who owns or operates, in whole or
in part, a business for profit or not for profit who engages in tobacco
retailing.

“Tobucco retailing” means selling, offering for sale, or offering to
exchange for any form of consideration, tobacco, tobacco products or
tobacco paraphernalia.

“Tobacco retailer endorsement” shall have the same meaning as “Police
Permit” except that it may also be issued by the City Treasurer.

Police Permit Required for Tobacco Retailer

(a) It is unlawful for any person to operate as a tobacco retailer
without a police permit.

(b) It is unlawful for any person to engage in fobacco retailing unless
the owner or operator has been issued a police permit to operate as
a tobacco retailer at that location.

(c) A tobacco retailer shall obtain a separate police permir for each

fixed location from which he or she engages in robacco retailing.
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(d) No police permit shall be issued for any person operating as a

§33.4504

1obaceo retaifer-atany location other thar a fixed Tocation:
{e) This section does not apply to sales or exchanges not made to the
public.

Enforcement Authority

(a) The administration and enforcement of this Division shall be
divided between the City Treasurer and the Chief of Police.
Subject to approval from the Chief of Police, the City Treasurer
shall be responsible for accepting applications for a police permit
to operate as a tobacco retailer, and for 1ssuing the permit by
endorsing the applicant’s business tax certificate to indicate that a
police permit has been issued authorizing the permittee to operate a
tobacco retailing business. The Chief of Police shall be responsible
for determining the fitness of applicants for a police permit to
operate as a tobacco retailer, investigating any violations of this
Division, and for taking administrative action against any police
permit 1ssued under this Division.

(h) The City Treasurer shall accept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retailer s business tax certificate with “7Tobacco
Retailer Endorsement,” indicating a police permit to operate as a

tobacco retailer has been issued.
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(c)

Any information provided to or gathered by the City Treasurer

§33.4505

unider this Division shallalso be shared wilh and made available 1o

the Chief of Police.

Tobacco Retailer Permit Application Contents

(2)

Each applicant for a police permir to operate as a tobacco retailer

shall furnish the following information to the City Treasurer:

(1)

(2)

(3)

(4)

(%)

(6)

(7)

(8)
€)

The full true name and any other names ever used by the
applicant.

The current residential address and telephone number of the
applicant.

The address of the proposed fobacco retailer business
location.

Each residential address of the applicant for the five years
immediately preceding the daté of the application, and the
inclusive dgtes of each address.

All fictitious business names ever used by applicant and the
respective addresses of those businesses.

Written proof that the applicant is at least eighteen years of
age.

A valid social security number.

Applicant’s height, weight, and color of eyes and hair.
Photographs.ofthe applicant as specified by the Chief of

Police.
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(10)

Applicant's business, occupation, and employment history

(11)

(12)

(13)

(14)

(15)

for-the fiveyearstimitiediate]y preceding the date of
application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
1ssued by any agency or board, or any city, county, state or
federal agency suspended or revoked, or has had any
professional or vocational license or permit suspended or
revoked within five years immediately preceding the
'application, and the reason for the suspension or
revocation.

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203.4, except traffic
infractions, and a sfatement of the dates and places of such
convictions.

The name and address of the current owner and lessor of
the real property upon which the proposed tobacco
retailing business 1s to be conducted, and a copy of the
lease or rental agreement.

All business tax certificates.

Information regarding /icenses required under the
“Cigarette and Tobacco Products Licensing Act of 2003,”
found in Business and Professions Code sections 22970, et

seq., including, but not limited to, copies of applications for
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licenses, licenses issued, and any documentation regarding

(b)

(10)

thie reasonts for thedemal of Such license.

Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

forth in the application.

In addition to the information required by Municipal Code section

33.4505(a), an applicant for a tobacco retailing permir shall

furnish the following information to the City Treasurer:

(1

3)

If the applicant is a corporation, the name of the
corporation exactly as shown in its Articles of
Incorporation'or Charter, together with the state and date of
incorporation, and names and residential addresses of each
of 1ts current ofﬁ(.:ers and directors, and of each stockholder
holding more than 25 percent of the stock of the
corporation;

If the applicant 1s a partnership, the name and residential
address of each of the partners, including limited partners; .
If the applicant is a limited partnership, a copy of the
limited partnership's certificate of limited partnership as

filed with the County Clerk;
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4) If one or more of the limited partners is a corporétion, the

§33.4506

§33.4507

required by Municipal Code section 33.4505(b)(1);
(5) If the applicant s a corporation or pértnership, the name of
| the responsible managing officer.

(c) An ap-plicant for a police permit to opefate as a tobacco retailer
shall submit a signed declaration certifying that he or she has not
been convicted of or faced administrative action based on
violations of the offenses ﬁstéd in Municipal Code section
33.4510.

Corporate Officers and Partners Deemed Applicants

Each corporate officer or partner of a tobacco retailing business is deemed

an applicant and each shall provide the information required in Municipal

Code section 33.4505.

Designation of Responsible Managing Officer, Signature on
Appiications

An applicant that is a corporation or partnership shall designate one of its

~ officers or general partners to act as its responsible managing officer. The

responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners.
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§33.4508

Proof of State Licenses, Permits, and Certifications Required Before

Issuance.of_Lobacco_Retailer_Permit

§33.4509

§33.4510

[n addition to the requirements of Municipal Code section 33.4305, any

person desiring a police permit to operate as a tobacco retailer shall

* furmsh to the City Treasurer copies of all state licenses, permits, and

certifications related to the sale of tobacco products and alcoholic

beverages at the fixed location of the proposed tobacco retailing business.

lnvesiigation Prior to Issuance of Tobacco Retailer Permit

{a) The Chief of Police, or other designated official, shall make an
investigation as may be deemed sufficient as stated in Municipal
Code section 33.0301 to determine an applicant's fitness to operate
as a tobacco retailer. The Chief of Police shall have authority to
grant or deny a police permit, and to determine whether to take
administrative action against a police permit under this Division.

(b) An investigation for a permit to operate as a fobacco retailer shall
be conducted as prescribed in Municipal Code sections 33.0302,
33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309,
33.0310, 33.0311, 33.0312, and 33.0313.

Grounds for Denial of Tobacco Retailer Permit

In addition to the grounds for denial stated in Municipal Code section

33.0305(a)-(f), an application for a police permit to operate as a tobacco

retailer shall be denied for any of the following reasons: The applicant

has within five years immediately preceding the date of the filing of the

application been convicted of, suffered any civil penalty, or faced
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administrative action against any type of license for violations of any

§33.4511

§33.4512

tobaces cotitiol 1w, IncInding, but not limited 1o, the following offenses: '

Penal Code section 308, Business and Professions Code sections 22950, et

seq. (“Stop Tobacco Access to Kids Enforcement Act” or the “STAKE

Act”), Business and Professions Code sections 22970, et seq. (“Cigarette
and Tobacco Products Licensing Act of 2003”), or a charge of violating a
lesser-included or lesser-related offense including, but not limited to,
Penal Code section 415, in satisfaction of, or as a substitute for, an original
charge of any of the offenses listed in this section.

Right to Appeal Denial of Tobacco Retailer Permit

Any applicant denied a permit to operate as a fobacco retailer shall be
afforded an appeal as prescribed in Municipal Code sections 33.0501,
33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees ' N

(a) All costs associated with administration and enforcement of this

Division including, but not limited to, investigating permit
- applications, processing permit applications, inspecting,

regulating, and enforcing this Division, and providing for appeals,
shall be bome by applicants and permittees. The Mayor shall
assess a fee for a police permit to operate as a tobacco retailer
according to the schedule set in the City Clerk’s Composite Rate
Book. Fees will be reviewed annually.

(b) A permit 1ssued under this Division shal] be valid for a period of

one year from the date of issuance.
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§33.4513

Tobacco Retailer Operating Requirements

()

(b)

(c)

(d)

A tobacco rerdiler sillkeep and post HiSOF her police permit,
issn‘Jed under this Division, in thé manner prescribed in Municipal
Code sections 33.0105(¢a) and (c). This subsection is regulatory
only.

Tobacco retailers shall not allow, at any location for which they
have a police permit to operate as a tobacco retailer, a violation of
any tobacco control law including, but not limited to, the offenses
listed in Municipal Code section 33.4510. Tobacco retailers shall
be responsible for the acts of others who violate tobacco control
laws at any location for which the tobacco retailer possesses a
police permif to operate as a tobacco retailer. This subsection is
regulatory only.

A tobacco retailer shall display in a conspicuous and prominent
location near tobacco products, information, in a manner
established by the Chief of Police, on how to report violations of
tobacco control laws including, but not limited to, r;aporting sales
of tobacco products to minc;rs, to the Chief of Police.

Clerks who transact tobacco products sales in tobacco retailer
establishments shall themselves be the minimum legal age to
purchase tobacco products (currently 18 years of age). This

subsection 1s regulatory only.
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(e) Tobacco retailers shall check the age of purchasers of tobacco

§33.4514

§33.4515

Producis Who reasonably appear 1o be Under the age of 27. This
subsection 1s regulatory only.

Penalties and Regulatory Action

(a) All penalties and regulatory action rélated to a police permit issued
to operate as a tobacco retailer shall be conducted as prescribed in
Municipal Code sections 33.0401 to 33.0406.

(b) If a police permir 1ssued under this Division is suspended or
revoked, the permittee shall post, consistent with section
33.4513(a), written notice of such revocation for the duration of
the suspension or revocation with their business tax certificate
showing a tobacco retailer endorsement.

(c) If a police permit issued under this Division is suspended or
revoked, all tobacco products and tobacco paraphemlalia shall be
removed from public view for the duration of the suspension or
revocation.

Additional Penalties

Pursuant to Health and Safety Code section 11364.7, a business license

shall be revoked if a person possesses with intent to furnish drug

paraphernalia, knowing, or under circumstances where one reasonably
should know, that 1t will be used to inject, ingest, inhale, or otherwise

introduce into the human body a controlled substance.
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§33.4516 Tobacco Retailer Permit Not Transferable

A"police permii 15sued uiider tﬁi?D]V]SIWS not transferable’
§33.4517 Grandfather Clause
Notwithstanding Section 33.4510, convictions for offenses listed in
Section 33.4510 shall not be used to deny an application for a police
permit under this Division if the date of the conviction was prior to the
passage of this Division.
§33.4518 Reporting "
The Chief of Police shall, on a yearly basis or as requested by the Public

Safety and Neighborhood Services Committee, report to the Public Safety

and Neighborhood Services Committee the following information:

(a) A summary of activity related to the administration and
enforcement of this Division; and

(b} An accounting of éll-funds recelved and used for the administration
and enforcement of this Division; and

(c) The estimated rate of illegal sales of tzobacco products to minors
within the City of San Diego.

Section 2. That a full reading of this ordinance is dispensed with prior to its final
passage, a written or printed copy having been available to the City Council and the public a day

prior to its final passage.
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Section 3. This ordinance shall take effect and be in force on the one hundred and

cightieth day from and aftfer ifs final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

o WL LA

Michael J. Aguirre
City Attorney

LLP

03/23/07
Or.Dept:Police
0-2007-128

I hereby certify that the foregoing Ordinance was passed by the Council of the City of San
Diego, at this meeting of '

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved:
(date) JERRY SANDERS, Mayor
Vetoed:
(date) JERRY SANDERS, Mayor
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(0-2006-161)

ORDINANCE NUMBER O- (NEW SERIES)

DATE-OF FINAI-PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4519, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the National Institutes of Health, voung people entering high
school face social, psychological, and educational challenges, exposing them to various risk

factors for drug abuse, including the underage use of legal drugs like tobacco; and

WHEREAS, minors who use tobacco products face profound consequences, including
illness, cancer, addiction, increased drug use, poor school performance, and a host of other

similar maladies; and

WHEREAS, aceording to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation, and if such use is curtailed, then

minors are likely to not use tobacco at all; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacce products and smoking paraphernalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco

purchasers who reasongbly appear to be under 18 years of age (Business and Professions Code
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and

WHEREAS, a recent survey by the American Lung Association of San Diego and
Imperial Counties carried out in San Diego County showed that as many as 43.9 percent of 244

stores surveyed in the City of San Diego sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has a substantial interest in
p.romoting compliance with state law prohibiting the sale of cigarettes and tobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and in protecting children from being lured into illegal

activity through the misconduct of adults; and

WHEREAS, the California Courts in cases _s'uch as Cohen v. Board of Supervisors, 40
Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4" 383 (1993), have
affirmed the power of lacal governments to regulate business activity in order to discourage

viclations of the law; and

WEHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation of
a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or
under circumstances where one reasonably should know, that it will be used to inject, ingest,
inhale, or otherwise introduce into the human body a controlled substance; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and

Professions Code section 22571.3) created a state licensing program for the sale of tobacco
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products and authorizes local governments to adopt their own ordinances to provide for the

suspension or revocation of a local license for any violation of a state tobaceco control law;

WHEREAS, the City Council of the City of San Diego finds and declares that the

purpose of the ordinance is:
(13 To regulate tobacco retail businesses by requiring police permits; and

(2)  To discourage violations of law which prohibit or discourage the sale or
distribution of tobacco products to minors; and

3) To protect the health, welfare, and safety of minors; NOW, TI-[EREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and. is
hereby amended by adding Division 45, Sections 33.;1501 through 33.4519, titled
“Permits for Tobacco Product Sales,” to read as fo[lows:.

§33.4501 Purpose and Intent
It is the purpose and intent of this Division to provide for local regulation
of tobacco retail businesses by requiring police permits. The intent is to
discourage violations of law prohibiting the sale or distribution of tobacco
products to minors to protect their health, welfare, and safety. It is also the
intent that all costs associated with the administration and enforcement of
this Division be borne by tobacco retailer applicants and permittees.
§33.4502 Definitions
Except as otherwise provided, for purposes of this Division;

“Person” has the same meaning as used in Section 11.0210.
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“Police permir” has the same meaning as used in Municipal Code section

33.0201. For purposes of this Division, the City Treasurer may endorse a

§ 33.4503

business tax certificate with “Tebacco Retailer Endorsémem” indicating a
police permit to operate as a tobacco retailer has been issued,

“Tobacco products” means any substance containing tobacco leaf,
including, but not limited to, cigarettes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacce.

“Tobacco retailer” means any person who owns or operates, in whole or
in part, a business for proﬁf or not for profit who engages in robacco
retailing. |
“Tobacco retailing” means selling, offering for sale, or offering to
exchange for any form of consideration, tobacco, tobacco products or

tobacco paraphernalia. [Include “providing free of low cost tobacco

obtain a permit to give away free samples.]

“Tobacco retailer endorsement” shall have the same meaning as “Police

Permir” except that it may also be issued by the City Treasurer.

Police Permit Reqhired for Tobacco Retailer

(a) It is unlawful for any person to operate as a tobacco retailer
without a police permit.

(b) Ttisunlawful for any person to engage in tobacco retailing unless
the owner or operator has been issued a police permif to operate as

a tobacco retailer at that location.
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(¢}

A tobacco retailer must obtain a separate police permit for each

fixed location from which he or she engages in robacco retailing.

§33.4504

{d)

(e)

No palice permit shall be issued for any persor operating as a
tobaceo retailer at any location other than a fixed location.
This section does not apply to sales or exchanges not made to the

public.

Enforcement Authority

(a}

(b)

The administration and enforcement of this Division shall be
divided between the Chief of Police and the City Treasurer, The
Chief of Police shall be responsible for determining the fitness of
applicants for a police permit to operate as a tobacco retailer,
investigating any violations of this Division, and for takiﬁ‘g
administrative action against any pofice permir issued under this
Division. Subject to approval from the Chief of Police, the City
Treasurer is responsible for accepting applications for a palice
permit to operate as a tobacco retailer, and for issuing the permit
by endorsing the applicant’s busihess tax certificate to indicate that
a police permit has been issued authorizing the permittee to operate
a tobacco retailing business.

The City Treasurer may accept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retailer's business tax certificate with “Tobacco
Retailer Endorsement,” indicating a police permit to operate as a

tobacco retailer has been issued.
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(c)

Any information provided to or gathered by the City Treasurer

under this Division shall also be shared with and made available to’

the Chief of Police.

§33.4505 Tobacco Retailer Permit Application Contents

(a)

Each applicant for a police permit to operate as a fobacco retailer .

shall furnish the following information te the City Treasurer:

1 | The full true name and any other names ever used by the
applicant. |

(2) The current residential address and telephone number of the
applicant.

(3) The address of the proposed tobacco retailer business
focation.

(4  Each residential address of the applicant for the five years
immediately preceding the date of ‘the application, and the
inclusive dates of each address.

(5) All fictitious business names ever used by applicant and the
respective addresses of those businesses.

(6) Written proof that the applicant is at least eighteen years of
age,

), A valid social security number.

(8) Applicant's height, weight, and color of eves and hair.

(9) Photographs of the applicant as specified by the Chief of

Police.
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(10)

Applicant's business, occupation, and employment history

for the five years immediately preceding the date of

(1)

(12)

(13)

(14)
(15)

application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
issned by any agency or board, or any city, county, state or
federal agency suspended or revoked, or has had any
professional or vocational license or permir suspended or
revoked within five years immediately preceding the
application, and the reason for the suspension or
revocation,

All eriminal convictions, including those dismissed
pursuant to Penal Code section 1203.4, except traffic
infractions, and a statement of the dates and places of such
CORVICHDNS.

The nate and address of the current owner and lessor of
the real property upon which the proposed fobacco
retailing business is to be conduc.:ted, and a copy of the
Jease or rental agreement.

All business tax certificates.

Informatiof: regarding licenses required under the
“Cigarette and Tobacco Products Licensing Act of 2003,”
found in Business and Professions Code sections 22970, et

seq., including, but not limited to, copies of applications for
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licenses, licenses issued, and any documentation regarding

the reasons for the denial of such license.

(b}

(16)

Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

forth in the application.

In addition to the information required by Municipal Code section

33.4505(a), an applicant for a tobacco retailing permit must

furnish the following information to the City Treasurer:

0y

@)

€)

If the applicant is a corporation, the name of the
corporation exactly as shown in its Articles of
Incorporation or Charter, to gethsr with the state and date of

incorporation, and names and residential addresses of each

holding more than 25 percent of the stock of the
corporation;

If the applicant is a partnership, the name and residential
address of each of the partners, including limited partners;
If the applicant is a limited partnership, a copy of the
limited partnership's certificate of limited partnership as

fited with the County Clerk;
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(4) If one or more of the fimited partners is a corporation, the

applicant shall provide the information about that partner

§33.4506

(©)

required by Municipal Code section 33.4505(b)(1);
(5) If the applicant is a corporation or partnership, the name of

the responsible managing officer.

A co

iicense. [NOTE: This makes sure that the retailer is in

(;,ompliance with the state licensing law before issuing a
local license.]
An applicant for a police permit to operate as a tobacco retailer
shall submit a signed declaration certifying that he or she has not
been convicted of or faced administrative action based on
violations of the offenses listed in Municipal Code section
32,4510, It is unlaw

1. or migleading

[ IR -t 3 4 424

v
=
=

declaration.

Corporate Officers and Partners Deemed Applicants

Each corporate officer or pariner of a tobacco retailing business is deemed

§33.4507

an applicant and each must provide the information required in Municipal

Code section 33.4505.

Designation of Responsible Managing Officer, Signature on
Applications

An applicant that is a corporation or partnership shall designate one of its

officers or general partners to act as its responsible managing officer. The
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responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners,

§33.4508 Proof of State Licenses, Permits, and Certifications Required Before
Issuance of Tobacco Retailer Permit

In addition to the requirements of Municipal Code section 33,4503, any

person desiring a police permit to operate as a tobacco retailer shall

furnish to the City Treasurer all state licer".-ses, permits, and certiﬁcati_ons

related to the sale of tobacco products and alcoholic beverages at the fixed

location of the proposed tobacco retailing business.

§33.4509 Investigation Prior to Issuance of Tobacco Retailer Permit

(a) The Chief of Police, or other designated official, shall make an
investigation as may be deemed sufficient as stated in Municipal
Code section 33.0301 to determine an applicant's fitness to operate
as a tobacco retailer. The Chief of Police shall have authority to
grant or deny a police permit, and to determine whether to take
administrative action against a pelice permit under this Division.

(b)  An investigation for a permit to operate as a robacco retailer shall
be conducted as prescribed in Municipal Code sections 33.0302,
33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309,
33.0310, 33.0311, 33.0312, and 33.0313.

§33.4510 Grounds for Denial of Tobacco Retailer Permit
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In addition to the grounds for denial stated in Municipal Code section

33.0305(a)-(), an application for a police permit to operate as a tohacco

§33.4511

§33.4512

retailer shall be denied for any of the following reasons: The applicant
has within five years immediately preceding the date of the filing of the
application been convicted of, suffered any civil penalty, or faced
administrative action against any type of license for violations of any
tobacco control law, including, but not limited 1o, the following offenses:
Penal Code section 308, Business and Professions Code sections 22950, et
seq. (**Stop Tobacco Acce;s to Kids Enforcement Act” or the “STAKE
Act™), Business and Professions Code sections 22970, et seq. (“’Cigarette

and Tobacco Products Licensing Act of 2003”), Business and Professions

Code sections 17200. et seq. (Unlawful, Unfair or Fraudulent Business
Act or Practice) premised on a violation of a tobacco related law, or a

) SRR o I W UL SRR [P g Jpngs S IR [PPSO EUTpugs RRPE .- o SR EVRIL RN LI
wllal BU Ul Viie LIHE 2 1S55I -1HCiudied O 1S5Sl -Ielaled OLICIISE ulL:Juumg,
but not limited to, Penal Code section 4135, in satisfaction of, oras a
substitute for, an original charge of any of the offenses listed in this
section.

Right to Appeal Denial of Fobacco Retailer Permit

Any applicant denied a permit to operate as a tobacco retailer shall be
afforded an appeal as prescribed in Municipal Code sections 33.0501,
33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees

(a) All costs associated with administration and enforcement of this

Division including, but not limited to, investigating permit
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applications, processing permit applications, inspecting,

regulating, and enforcing this Division, and providing for appeals,

§33.4513

(b)

shall be borne by applicants and permittees. The City Maﬁager

may assess a fee for a police permit to operate as a tobacco
retailer according to the schedule set in the City Clerk’s
Composite Rate Book.

A permit issued under this Division shall be valid for a period of

one year from the date of issuance.

Tobacco Retailer Operating Requirements

(2)

~
o
S

(c)

A tobacco retailer must keep and post his or her police permit,
issued under this Division, in the manner prescribed in Municipal
Code sections 33,0105(a) and (c). This subsection is regulatory

only.

=
-
>
a3

or which

Tobaccp retailers shall not allow, at any location
have a police pe}-mit to operate as & fobacco retailer, a violation of
any tobacco contro! law including, but not limited to, the offenses
listed in Municipal Code section 33.4510. Tobaceo retailers shall
be responsible for the acts of others who violate tobacco control
laws at any location for which the fobacco retailer possesses a
police permit to operate as a fobacco retailer. This subseciion is
regulatory only.

A tobacco retailer must display in a conspicuous and prominent

location near tobacco products, information, in a mamer
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established by the Chief of Police, on how to report violations of

tobacco control laws including, but not limited to, reporting sales

(d)

of tobacco products to minors, to the Chief of Police.

A 10obacco reigiler may not provide a venuoe for smoking or

| §33.4514

§33.4515

§33.4515

location, either indoors or outdoors. INOTE: This eliminates

hookah bars.

Penzliies and Regulatory Action

(a)

(&

All penalties and regulatory action related to a police permit issued
to operate as a fobacco retailer shall be conducted as prescribed in
Municipal Code sections 33.0401 to 33.0406.

If a police permit issued under this Division is susbended or
revoked, the permittee must post, consistent with section

33.45
the suspension or revocation with their business tax certificate

showing a fobacco retailer endorsement.

Additional Penalties

Pursuant to Health and Safety Code section 11364.7, a business license

may be revoked if a person possesses with intent to furnish drug

paraphernalia, knowing, or under circumstances where one reasonably

should know, that it will be used to inject, ingest, inhale, or otherwise

introduce into the human body a controlled substance,

Civil Suit
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Not withstanding any other provision of this Division or this Code, .-~

the City Attorney or Citv Prasecutor [NOTE: define these in

(b}

definitions section?] mav seek a civil injunction to enforce this

.{ Formatted: Font: Italic

Division or to prohibit a viotation of a police permit or may bringa .-~

civi] suit under Business and Professions Code sections 17200, et

seq. (unlawful. unfair or fraudulent business act or practice} fora

{ Formatted: Font: Italic

violation of this Division or a violation of a police permit. If the

City Anorney or City Prosecutor prevails. in addition to anv other

{ Fermatted: Font: Italic

remedies ordered by the court, any police permit at issue shall be

suspended for a minimum of: ten davs for a first suspension in five

vears: 30 davs for a second suspension in five vears; 120 days fora

third suspension in five vears; and five vears for a fourth

suspension in five years. The Citv Attorney and City Prosecutor

11 R L AU J U oS I o SO T S < S,
s11ay] reCoup any cxpcelditui’e made 10 eiioree s LVISIOn 1rain

the permit fee proceeds and the permit fee shall be calculated to

inciude such reimbursements. INOTE: This gives the city attorney

an express role in enforcement, to back up anv strong talk to the

retailers.

{ Formatted: Font; Italic

declared to be a public nuisance. [INOTE: This adds another

enforcement possibility: civil suit for nuisance abatement.]
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[NOTE: I feel strongly that if the citv knows the police will not have &‘9"‘9’ 151"

e e e

“"**{ Formatted: Font: Beld

the manpower to enforce com

alternative enforcement mechanisms should be included.]

'§33.4516 Tobacco Retailer Permit Not Transferable
A police permit issued under this Division is not transferable.

§33.4517 érandfather Clause |
Convictions for offenses listed in Section 33.4510 shall not be used to
deny an application for a police permit under this Division if the date of
the conviction was prior to the passage of this Division. .

§33.4518 Reporting
The Chief of Police shall, on a yearly basis or as requested by the Public
Safety and Neighborhood Services Committee, report to the Public Safety

and Neighborhood Services Committee the following information:

(a) A summary‘ of activity related to the administration and
enforcement of this Division; and

(b) An accounting of all funds rc-ccived and used for the administration
and enforcement of this Division; and

(c) The estimated rate of illegal sales of tobacco products to minors
within the City of San Diegpo.

§33.4519 Sunset Clause
This Division shall be repealed five years from and aﬁer the final passage

of this Division, unless this section is repealed.
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Section 2, That a full reading of this ordinance is dispensed with prior to its final

passage, a written or printed copy having been available to the City Council and the public a day

prior to its final paésage.
Section 3. This ordinance shall take effect and be in force on the one hundred and
eightieth day from and after its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By

Linda L. Peter
Deputy City Attorney

LLP

06/27/06
Or.Dept:Police
0-2006-161

I hereby certify that the foregoing Ordinance was passed by the Council of the City of San
Diego, at this meeting of .

ELIZABETH S. MALAND
City Clerk

By
Deputy City Clerk

Approved:
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(date) JERRY SANDERS, Mayor

——————etoed:

(date) JERRY SANDERS, Mayor
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VERSIONC
(O-2006-161)

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4519, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO

REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the National Institutes of Health, young people entering high
school face social, psychological, and educational challenges, exposing them to various risk

factors for drug abuse, including the underage use of legal drugs like tobacco; and

WHEREAS, minors who use tobacco products face profound consequences, including

iliness, cancer, addiction, increased drug use, poor school performance, and a host of other

similar maladies; and

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation, and if such use is curtailed, then .

minors are likely to not use tobacco at all; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

!

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
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section 22956} and provides procedures for onsite sting inspections of tobacco retailers using

vears of Zge (Business atid Professions Codé section 22952y 4id

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other .

tobacco products at alarming rates; and

WHEREAS, a 2004 purchase survey by the American Lung Association of San Diego
- and Imperial Counties showed that 43.6 percent of 264 stores surveyed in the City of San Diego

sell cigarettes to minors; and

. WHEREAS, the City Council of the City of San Diego has a substantial interest in
promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to
minors; promoting coﬁplimce with federal, state, and local laws intended to discourage the
purchase of tobacco product_s by minors; and iﬁ protecting childreﬁ from being lured into illegal

activity through the misconduct of adults; and

WHEREAS, the California Courts in cases such as Coken v. Board of Supervisors, 40
Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4% 383 (1993), have
affirmed the power of local governments tofegulate business activity in order to discourage

violations of the law; and

WHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation of
a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or
* under circumstances where one reasonably should know, that it will be used to inject, ingest,

inhale, or otherwise introduce into the human body a controlied substance; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and

Professions Code section 22971.3) created a state licensing program for the sale of tobacco
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products and authorizes local governments to adopt their own ordinances to provide for the

—m————=gri§pension or revocation-of-atocal-ticense-for-any-viotation-of-a-state-tobacco-control-law;=

WHEREAS, the City Council of the City of San Diego finds and declares that the

" purpose of the ordinance is:
(1) To regulate tobacco retail businesses by requiring police permits; and

(2) To discouragé violations of law which prohibit or discourage the sale or
distribution of tobacco products to minors; and |

(3)  To protect the health, welfare, and safety of minors; NOW, THEREFORE,

BEIT ORDAIN_ED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and is
hereby amended by adding Division 45, Sections 33.4501 through 33.4519, titled
“Permits for Tobacco Product Sales,” to read as follows:

§33.4501 Purpose and Intent
It is the purpose and intent of this Division to provide for local regulation
of tobacco retail businesses by requiring police permits. The intent is to
discourage violations of law prohibiting the sale or distribution of tobacco
products to minors to protect their health, welfare, and safety. It 1s also the
intent that all costs associated with the administration and enforcement of
this Division be borne by tobacco retailer applicants and permittees.
§33.4502 Definitions
Except as otherwise provided, for purposes of this Division:

“Person” has the same meaning as used in Section 11.0210.
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“Police permit” has the same meaning as used in Municipal Code section

§ 33.4503

“33:020TFor purposes of thisDivisioh: the City Tressirer may eidorse 1

business tax certificate with “Tobacco Retailer Endorsement” indicating a
pol_icé permit to operate as a tobacco retailer has been issued.

“Tobacco pfoducts” means any substance containing tobacco leaf,
including, but not Iimited to, cigarettes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacco.

“Tobacco retailer” means any person who owns or operates, in whole or
in part, a business for profit or not for profit who engages in tobacco
retailing.

“T obacco retailing” means selling, offering for sale, or offering to
exchz;nge for any form of consideration, tobacco, tobacco products or
tobacco paraphernalia.

“Tobacco retailer endorsement” shall have the same meaning as “Police

Permit” except that it may also be issued by the City Treasurer.

Police Permit Required for Tobacco Retailer

(é) ~ Itisunlawful for any person to operate as a tobacco retailer
without a police permit.

(b) It 18 unlawful for any person to engage in fobacco retailing unless
the owner or operator has been issued a police permit to operate as

" afobacco retailer at that location.
(€) A tobacco retailer must obtain a separate police permit for each

 fixed location from which he or she engages in fobacco retailing.
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(d)  No police permit shall be issued for any person operating as a
— == ~“1pbdcco retailér atany Tocation otherthan 3 fixed-iotation =
(e) This section does not apply to sales or exchanges not made to the

public.

§33.4504  Enforcement Authority

(a)

(b)

The administration and enforcement of this Division shall be
divided between the Chief of Police and the City Treasurer. The
Chief of Police shall be responsible for determining the ﬁtness of
applicants for a police permit to operate as a fobacco retailer,

investigating any violations of this Division, and for taking

‘administrative action against any police permit issued under this

Division. Subject to approval from the Chief of Police, the City
Treasurer is responsible for accepting applications for a police

permit to operate as a fobacco retailer, and for issuing the permit

* by endorsing the applicarit’s business tax certificate to indicate that

a police permit has been 1ssued authorizing the permittee to operate
a z‘oba;co retailing business.

The City Treasurer may accept an appli-cation to operate as a
tobacco retailer and, suﬁject to approval from the Chief of Police,

endorse a tobacco retailer’s business tax certificate with “Tobacco

- Retailer Endorsement,” indicating a police permit to operate as a

tobacco retailer has been 1ssued.
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—ufider this Diviston-shalt-alsobe shared-with and - madeavaiiable "

the Chief of Police.

§33.4505  Tobacco Retailer Permit Application Contents

@

Each applicant for a police permit to operate as a tobacco retailer

shall furnish the following information to the City Treasurer:

€y

@)

()

@

(5)

(6)

(7

(8) .

%)

The full true name and any olther names ever used by the
applicant. | |

The current residential address and telephone number of the
applicant.

The address of the propbsed tobacco retailer business
location.

ﬁach residential address of the applicant for the five years
immediately preceding the date of the application, and the
inclusive dates of each address. |

All fictitious business names ever used by applicant and the
respective addresses of those businesses.

Written proof that the applicant is at least eighteen years of
age. |

A valid social security number,

Applicant's height, weight, and color of eyes and hair.
Photographs of the applicant as specified by th¢ Chief of

Police.
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(10)

Applicant‘s business, occupation, and employment history

(D

(12)

(13)

(14)

(15)

fﬁr"the-ﬁveyearsimm—ediately-preceding~t—he-datc'Gf e
application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
issued by any agency or board, or any city, county, state or
federal agency suspended or revoked, or has had any
professional or vocational license or permit suspended or
revoked within five years immediately preceding the
application, and the reason for the suspension or
révocation.

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203.4, except traffic
infractions, and a statement of the dates and places of such
convictions.

The name and address of the current owner and lessor of
the real property upon which the proposed tobacco -
retailing business is to be conducted, and a coﬁy of the
lease or rental agreement.

All business tax certificates.

Information regarding /icenses required under the
“Cigarette and Tobacco Products Licensing Act of 2003,”
found in Business and Professions Code sections 22970, et

seq., including, but not limited to, copies of applications for
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licenses, licenses issued, and any documentation regarding

(b)

=th&reasons-forthe demalof suchficense:

(16)

Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

forth in the application.

In addition to the information required by Municipal Code section

33.4505(a), an applicant for a tobacco retailing permit must

furnish the following information to the City Treasurer:

M

2)

(3)

If the applicant is a corporation, the name of the
coi'poration exactly és shown in its Articles of
Incorporation or Charter, together with the state and date of
incorporation, and names and residential addresses of each
of its current ofﬁcers and directors, and of each stockholder
holding more than 25 percent of the stock of the
corporation;

If the.applicant is a partnership, the name and residential
address of each of the partners, including limited partners;

1f the applicant is a limited partnership, a copy of the

~ limited partnership's certificate of limited partnership as

filed with the County Clerk;
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(4) If one or more of the limited partners is a corporation, the

§33.4506

§33.4507

applicant shall provide the information about that parther
required by Municipal Code section 33.4505(b)(1);

(5)  If the applicant is a corporation or partnership, the name of
the responsible managing officer.

(c) An aﬁplicant for a police permit to operate as a tobacco retailer
shall submit a signed declaration certifying that he or she has not
been convicted of or faced administrative action based on
violations of the offenses listed in Municipal Code section
33.4510. It is unlawful to submit a false, uﬁtruthful, or misleading

Corporate Officers and Partners Deemed Applicants

Each corporate officer or partner of a tobacco retailing business is deemed

an applicant and each must provide the information required in Municipal

Code section 33.4505.

Designation of Responsible Managing Officer, Signature on
Applications '

An applicant that is a corporation or partnership shall designate one of its
officers or géneral partners to act as its responsible managing officer. The
responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners.
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§33.4508 Proof of State Licenses, Permits, and Certifications Required Before
Issuance of Tobacco Retailer Permit

In addition to the requirements of Municipal Code section 33.4505, any
persc;n desiring a police permit to operate as a tobacco retailer shall
furnish to the City Treasurer all state licenses, permits, and certifications
related to the sale-of fobacco products and ‘alcoholic‘ beverages at the fixed
location of the proposed tobacce retailing business.

§33.4509 Investigation Prior to Issuance of Tobacco Retailer Permit
(a) The Chief of Police, or other designated official, shail make an

investigation as may be deemed sufficient as stated in Municipal .
‘Code section 33.0301 to determine an applicant's fitness to operate
as a tobacco retailer. The Chief of Police sﬁall have authority to
grant or deny a police permit, and to determine whether to take
" administrative action against a police permit under this Diviéion.
(by - An investigation for a perrnit‘to‘ operate as a tobacco retailer shall
be conducted as prescribed in Municipal Code sections 33.0302,
33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309,
33.0310, 33.0311, 33.0312, and 33.0313.

§33.4510 Grounds for Denial of Tobacco Retailer Permit
In addition to the grounds for denial stated in Municipal Code section
33.0305(a)-(f), an application for a police permit to operate as a tobacco
retailer shall be denied for any of the following réaéons: The applicant
has within five years immediately preceding the date éf the filing of the

application been convicted of, suffered any civil penalty, or faced
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administrative action against any type of /icense for violations of any

~ tobacco control faw; including, but not Himitedtd; the following offénses
Penal Code section 308, Business and Professions Code sectioné 22950, et
seq. (“Stop Tobacco Access to Kids Enforcement Act” or the “STAKE |
Act™), Business and Professions Code sections 22970, et seq. (“Cigarette
and Tobacco Products Licensing Act of 2003™), or a charge of violating a
lesser-included or Jesser-related offense including, but not limited to,
Penal Code section 415, in satisfaction of, or as a substitute for, an original.
. charge of any of the offenses listea in thié section.
§33.4511 Right to Appeal Denial of Tobacco Retailer Permit
Any applicant denied a permit to operate as a fobacco retailer shall be
afforded an éppeal as prescribed in Municipal Code sections 33..0501 ,
33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.
§33.4512 Permit Fees
(a) All costs associated with administration and enforcement of this
Division including, but not limited to, investigating permit
applications, processing permit applications, inspecting,
regulating, and enforcing this Division, and providing for appeals,
shall be borne by applicants and permittees. The City Manager |
' may assess a fee for a police permit to operate as a tobacco
retailer acéording to the schedule set in the City Clerk’s;
Composite Rate Book. |
(b) A permit issued under this Division shall be valid for a period of

one year from the date of issuance,
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§33.4513 Tobacco Retailer Operating Requirements

- _ .

(b)

(©)

)y A-tobaccoretaiter- mustkeepand-post-his-or-herpofice-permit:
(&) P P

igsued under this Division, in the manner prescribed in Municipal

Code sections 33.0105(a) and (c¢). This subsection 1s regulatory

~ only.

Tobacco retailers shall not allow, at any location for which they
have a police permit to operate as a tobacco retailer, a violation of
any tobacco control law including, but not limited to, the offenses
listed in Municipal Code section 33.4510. Tobacco retailers shall
be responsible for the acts of others who violate tobacc§ control
léws at any location for which the tobacco retailer possesses a
police permit to operate as a tobacco retailer. This subsection is
regulatory only.

A tobacco retailer must display in a conspicuous and prominent
location near tobacco products, information, in a manner
established by the Chief of Police, on how to réport violations of
tobacco control laws including, but not limited to, reporting sales

of tobacco products to minors, to the Chief of Police.

§33.4514 Penalties and Regulatery Action

(a)

All penalties and regulatory action related to a police permit issued
to operate as a fobacco retatler shall be conducted as prescribed in

Municipal Code sections 33.0401 to 33.0406.
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(b) . Ifapolice permit issued under this Division is suspended or

§33.4515

§33.4516

§33.4517

§33.4518

““tevoked, the perniittee Thust post, ¢o

33.4513(a), written notice of such revocation for the duration of
the sﬁspension or revocation with their business tax certificate
showing a tobacco retailer endorsement.
Additional Penalties
Pursuant to Health and Safety Code section 11364.7, a business license
may be revoked if a person possesses with intent to furnish drug
paraphernalia; knowing, or under circumstances where one reasonabl v
should know, that it will be used to inject, ingest, inhale, or otherwise-
introduce into the human body a controlled substance.
Tobacco Retailer Permit Not Transferable
A police permit 1ssued under this Division is not transferable.
Grandfather Clause
Convictions for offenses listed in Section 33.4510 shall not be used to
deny an application for a police permit under this Division if the date of
the conviction was pﬁor to the passage of this Division.
Repo"rting
The Chief of Police shall, on a yearly basis or as requested by the Public
Safety and Neighborhood Services Committee, report to the Public Safety

and Neighborhood Services Committee the following information:

(a) A summary of activity related to the administration and

enforcement of this Division; and
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(b)  An accounting of all funds received and used for the administration

“atid-enforcenient of this Division angd = summmmsmmmnms
(c) The éstimatcd rate of .illegal sales of tobacco products to minors
* within the City of San Diego.
§33.4519 Sunset Clause
This Division shall be repealed five years from and after the final passage
of this Division, unless this section 1s repealed.
Section 2. That a full reading of this ordinance is dispensed with prior to its final
passage, a written or printed copy having been available to the City Council and the public a day

prior to its final passage.

Section 3. This ordinance shall take effect and be in force on the one hundred and

eightieth day from and after its final passage.

APPROVED: MICHAEL I. AGUIRRE, City Attorney

By ( )L/Q)LD p
Michael J. Aguirre
City Attorney

LLP

06/27/06
Or.Dept:Police
0-2006-161
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4 uereby certify thattheforegomg‘@rdmancems passed by the Council of the Cityof San
Diego, at this meeting of

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved:
' (date) JERRY SANDERS, Mayor
 Vetoed: |
(date) JERRY SANDERS, Mayor
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(0-2005-65-DRAFT)

ORDINANCENUMBERO —@NEW-SERIES)

ADOPTED ON

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4516, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation and, if such use is curtailed, then

minors are likely not to use tobacco at all; and

WHEREAS, minors, who use tobacco products, face profound consequences, including

illness, cancer, addiction, increased drug use, poor schoo! performance, and a host of other

‘similar maladies; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco
purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
section 22956) and provides procedures for onsite sting inspection of tobacco retailers using.

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and
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WHEREAS, a recent éurvey by the American Lung Association of San Diego and

Imperial Counties.carried out in San Diggo County. showed that.as.many_as.43.9 percent 0f 244

stores surveyed in the City of San Diego sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has a substantial interest in
- promoting compliance with state law prohibiting sales of cigarettes and tobacco products to
~ minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and finally, and most-importantly, in protecting

children from being lured into illegal activity through the misconduct of adults; and .

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40

Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4™ 383 (1993), have

affirmed the power of the local governments to regulate business activity in order to disconrage

violations of the law; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, which created a
state licensing program for the sale of tobacco products, permits local governments to create

* their own ordinances to discourage violations of the law; and

WHEREAS, the City Council of the City of San Diego finds and declares that the

- purpose of the ordinance is:

(1)  to discourage violations of law which prohibit or discourage sale or distribution of
tobacco products to minors; and
(2)  to protect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:
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Section I. That Chapter 3, Article 3, of the San Diego Municipal Code be and is

hereby amended by adding Division 4, Sections.33.4501-through-33-4516-titled—=

“Permits for Tobacco Product Sales,” to read as follows;

§33.4501

beﬁnitions

Except as otherwise provided, for the purpose of this division:

“Person™ has the same meaning as used in Section 11.0210.

“Police permit” has the same meaning as used in Municipal Code section
33.0201. For purposes of this Division, the City Treasurer may endorse a
business tax certificate issued by the City Treasurer with “Tobacco
Retailer Endorsement” to indicate that a police permit for has been issued
to operate as a tobacco retailer.

“Tobacco products” means any substance containing tobacco leaf,
including but not limited to cigareﬁes, pipé tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacco.

“Tobacco ret.az'ler”l means any pérsorz who owns or operates, in whole or

in part, a business for profit or not for profit who engages in rebacco

 retailing.

“Tobacco retaz‘lirég” means selling, offering for sale, or offering fo
exchange for any form of consideration, tobacco, tobacco pfoducts or
tobacco paraphernalia.

“Tobacco retailer endorsement’” shall have the same meaning as “Police

Permit” except that it may also be issued by the City Treasurer.
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§ 33.4502 Tobacco Retailer Endorsement Required for Tobacco Retailer
(a)___Itis unlawful for any person to operate as a fobacco relailer
without a police permit.
(b) Itis uﬂaﬁl for any person to engage in tobacco retailing unless
the owner or operator has been issued a police permit to operate as
a tobacco retailer at that location. This section does not apply to
sales or exchanges not made to the public.
(c) A tobacco retailer must obtain a scpaxa;e police permit for each
fixed ]ocation from which he or éhe engages in fobacco retailing.
(d)  No police permif shall be issued for any person operating as a
tobacco retailer at any location other than a fixed locatidn.
§33.4503 Responsibilities
(a) It is the intent of this division that the responsibilities of

administration and enforcement be divided between the Police

. Department and the Treasurer, respectively. The Police

Department shall be respons_ible for determining the fitness of
applicants for a police permit to operate as a fobacco retailer, -
investigating any violations of this Division, and for taking
administrative action against any police permit issued under this
Division. The Treasurer is ;esmn‘sible for accepting applications,
subject to approval from the Chief of Police, for a police permit to
operate as a tobacco retailer and, sﬁbj ect to approv-al from the

Chief of Police, for issuing the permit by endorsing the applicant’s
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business tax certificate to indicate that a police permit to operate as

atobacco retailer has beenisswed ... .. . . e

(b

©

The City Treasurer may accept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,

endorse a fobacco retailer’s business tax certificate with “Tobacco

Retailer Endorsement,” indicating a police permit to operate as a

tobacco retailer has been issued.
Any information provided to or gathered by the City Treasurer
under this Division shall also be shared with and made available to

the Chief of Police.

§33.4504 Tobacco Retailer Permit Application Contents

(2)

Each applicant for a police permit to operate as a fobacco retailer
shall furnish the folloﬁing information to the City Treasurer:
(1)  The full true name and any other names used by the

applicant.

(2)  The current residential address and telephone number of the

applicant.
(3)  The address of the proposed tobacco retailer business
" location.

(4)  Each residential address of the apﬁlicmt for the five years
immediately preceding the date of the application, and the
inclusive dates of each address,

(5 Al]'ﬁctitious business names used by applicant and the

respective addresses of those businesses.
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(6)

Written proof that the applicant is at least eighteen years of

age-and-a-valid-secial-security-number.

(7)
(8)

9

(10

(11)

(12)

(13

)

Applicant's height, weight, color of eyes, and hair.
Photographs of the applicant as specified by the Chief of
Police.

Applicant's business, occupation, and employment history
for the five yeafs immediately preceding the date of
application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
issued by any agency or board, or any city, county, state or
federal agency revoked or suspended, or has had any
professional or vocational license or permit revoked or
suspended within ﬁve years immediately.preceding the
application, and the reason for the ;uspension or
revocation.

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203.4, except traffic
infractions, and a statement of the dates and places of such
convictions.

The name and address of the owner and lessor of the real
property upon which the business is to be conducted, and a
copy of the lease or rental agreement.

All business tax certificates.
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(14)  Information regarding licenses required under the

“Cigarette and.Tobacco-Broduets-Licensing-Act-0£2003:2

found in Business and Professions Code sections 22970, et
seq, iné:luding, but not limited 1o, copies of applications for,
licenses 1ssued, and any documentation regarding the
reasons for the denial of such license,

(15)  Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

' forth in the application.
(b) In addition to the information required by Municipal Code section

33.4503(a), an applicant as a tobacco retailer must furnish the

| following information to tl'le-City Treasurer:

(1) if the applicant is a éorporation, the name of the
corporation exactly as shown in its Articles of
Ir_;corporation or Charter, together with the state and date of
incorporation and names and residential addresses of each
of its current officers and directors, and of each stockholder
holding more than 25 percent of the stock of the
corporation;

(2)  if the applicant is a partnership, the name and residential
addresses of each of the partners, including limited

partners;
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(3)  ifthe applicant is a limited partnership, a copy of the

limited partnership's certificate of limited partnership as

§33.4505

§33.4506

filed with the County Clerk;

(4) if. one or more of the limited partners is a corporation, the -
applicant shall providé the information about that partner
required by Municipal Code section 33.4503(a);

(5) if the‘appl‘icant 1s a corporation or partnership, the name of |
the responsible managing officer.

(©) An applicant for a police permit to operate as a tobacco retailer
shall submit a signed declaration certifying that he or she has not
been convicted of or faced administrative action based on
violations of the offenses listed in Municipal Code section
33.4507(c)(1). It shall be ur‘lla'w_ful to submit a false, untruthful, or
misleading declaration.

Corporate Officers and Partners Deemed Applicants

Each corporate officer or partner of a business operating as a tobacco

retailer is deemed an applicant and each must provide the information .

required in Municipal Code section 33.4503.

Designation of Responsible Managing Officer, Signature on
Applications :

An applicant that is a corporation or partnership shall designate one of its
officers or general partners to act as its responsible managing officer. The
responsible managing officer may complete and sign all applicatioris on

behalf of the corporate officers and partners.
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§33.4507

Proof of State Licenses, Permits, and Certifications Required Before
Issnance of Tobacce Retailer Business '

§33.4508

Inraddition 1o the Tequirements of Municipal Code section 33.4503, any

person desiring a police permit to operate as a tobacco retailer shall

furnish to the City Treasurer all state licenses, permits, and certifications

related to the sale of tobacco products and alcoholic beverages at the fixed

location where the applicant will operate as a tobacco retailer.

Permit Issuance and Grounds for Denial Of Permit To Operate Asa
Tobacco Retailer

(2)

(b)

(c)

The Chief of Police shall make an investigation as may be deemed
sufficient as stated in Municipal Code section 33.0301 to
determine an applicant's fitness to operate as a tobacco retailer,
The Chief of Police shall have authority to determine whether or
not to grant a po[iée permit or take administrative action against a
police permit under this division.

An investigation for a permit to operate as a tobacco retailer shall

 be conducted as prescribed in Sections 3.3.0302, 33.0303 (a),

33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 33.0310, 33.0311, -
33.0312, and 33.0313, |

In addition to the grounds for denial stated in Munin‘;ipal Code
section 33.0306(a)-(f) an application for a police permit to operate
as a tobacco retailer shall be denied for any of the following

Ireasons:
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The applicant has within five years immediately preceding the date

of the filing of the application been convicted of, suffered any civil

§33.4509

§33.4510

penalty, or faced administrative action against any type of license

for viclations of any tobacco control law, including, but not

limited to, the following offenses: Penal Code section 308,
Business and Professions Code sections 22950, et seq. (“Stop
Tobacco Access to Kids Enforcement Act or the STAKE Act™),
Business and Professions Code sections 22970, et seq. (“Cigarette
and Tobacco Products Licensing Act of 2003”) or a charge of
violating a lesser included or lesser related offense, including but
not limited to,l Pénal Code section 415, 1n satisfaction of, or as a
substitute for, an-original charge‘of any of the offenses listed in

this section.

Right to Appeal Denial of Permit To Operate As A Tobacco Retailer. -

Any applicant denied a permit to operate as a fobacco retailer shall be
affofded an appeal as prescribed in Municipal Code sections 33.0501,
33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees

It is the intent that all costs associated with all aspects of this
division, including but not limited to, investigating permit
applications, processing permit applications, inspectiﬁg,
regulating, and enforcing this division, and providing for appeals,
shall be borne by applicants and permittees. To this end, the City

Manager may assess a fee for a police permit to operate as a

-PAGE 10 OF 13-



000227

tobacco retailer according to the schedule set in the City Clerk’s

§33.4511

(b)

Composite-Rate-Book:
A permit issued under this division shall be valid solely for a

period of one year from the date of issuance,

Tobacco Retaijler Permit Operating Requirements

(a)

(b)

(c)

A tobacco retailer must keep a‘nd post his or her police permir,
issued under this division, in the manner prescribed in Municipal
Code éections 33.0105(2) and (c). This section is regulatory only.
Persons who possess a poh‘c._e permit to operate as a tobacco
retaflér shall not allow or permit, at any location for which they
have a police permit to operate as a tobacco retailer, a viclation of
any tobacco controlllaw, including but not limited to, the offenses
listed in Municipal Code section 33.4507(c)(1). Given the need to
protect the health and welfare of minors and the public, it is the
inteﬁt of this section to hold the tobacco retailer responsible for
the acts of others who ‘violate tobacco control laws at locations for
which the tobacco retailer possesses a police permit to op,erafe as
a tobacco retailer. This section is regulatory only.

A tobacco retailer must display in a conspicuous and prominent
location near tobacco products, information, in a manner set by the

San Diego Police Department, on how to report violations of

tobacco control laws, including, but not limited to reporting sales
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of tobacco products to minors to the San Diego Police

Department

§33.4512

§33.4513

§33.4514

§33.4515

§33.4516

Penalties and Regulatory Action
(a) All penalties and regulatory action related to a police permit issued
1o operate as a tobacco rerailer shall be conducted as prescribed in

Municipal Code sections 33.0401 to 33.0406.

(b) If a police permif issued under this division is suspended or

revoked, the permittee must post, consistent with section 33.4509,
written notice of such revocation for the duration of the suspensioﬁ
or revocation with their business tax certificate showing a tobacco
retailer endorsement.

Tobacco Retailer Police Permit Not Transferable

A police permit issued under this division is not transferable.

Grandfather Clause

Convictions for offenses listed in Section 33.4507(c)(1) shall not be used

to deny an application for a police permit under this division if the date of

the conviction was prior to the passage of this division.

Sunset Claunse

This division shall be repealed five years from and after the passage of this

division, unless this section is repealed.

Reporting

The San Diego Police Department shall, on a yearly basis or as requested

by the Public Safety and Neighborhood Services Committee, report to the
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Public Safety and Neighborhood Services Committee the following

information:

(a) A summary of activity related to the administration and
enforcement of this division; and

(b) An accounting of all funds received and used for the
administration and enforcement-of this divisic)n.;—and‘ |

(c) Th_e_ estimated rate of illegal sales of tobacco products to
minors within the City of San Diego.

Section 2. That a full reading of this ordinance is dispensed with prior to its final
passage, a written or printed copy héving been available to the City Council and the public a day
priof to its final passage.

Section3.  This ordinance shall take effect and be in force on the one hundred and

| eightieth day from and after its passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By

Simeon Silva
Deputy City Attorney

SS:;jp

04/05/05
Or.Dept:Police
0-2005-65 -DRAFT
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Version B

T ORDINANCE NUMBER O-_ T (NEW SERIES)

ADOPTED ON

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION -
45,  SECTIONS 33.4501 TO 33.4516, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO '

REQUIREMENTS FOR PERMITS FOR TOBACCO ?RODUCT
SALES

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation and, if such use 1s -‘curtailed, then

minors are likely not to use tobacco at all; and

WHEREAS, minors, who use tobacco products, face profound consequences, including
illne'ss, cancer, addiction, increased drug use, poor school performance, and a host of other
" similar malédies; and
WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of

cigarettes, tobacco products and smoking paraphemalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco
purchasers who reasonably appear to be under 18 years of age (Business and Prefessions Code
section 22956) and provides procedures for onsite sting inspection of tobacco retailers using

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, de'spite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and
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WHEREAS, a recent survey by the American Lung Association of San Diego and

Imperial Cotfitiesearried-outiin-SanDie go=(%oin1ty:showed#ha?asmany—*as#ﬂ%&percent:o-f—a44=——-—-—

stores surveyed in the City of San Diego sell cigareties to minors; and

WHEREAS, the City Council of the City of San Diego has ﬁ substantial interest in
promoting compliance with state law prohibiting sales of cigarettes and fobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and finally, and most-importantly, in protecting |

children from being lured into illegal activity through the misconduct of adults; and

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40
Cal. 38 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4% 383 (1993), have
affirmed the power of the local govemmenis to 1'e:gﬁlate business activity in order to discourage
violations of the law; and

WHEREAS, State Ass;mbly Bill 71, chaptered on October 12, 2003, which created a

state licensing program for the $ale of tobacco products, permits local governments to create -

their own ordinances to discourage violations of the law; and

WHEREAS, the City Council of the City of San Diego finds and declares that the

purpose of the ordinance is:

(1) to discourage violations of law which prohibit or discoﬁrage sale or distribution of
tobacco products to minors; and
(2)  toprotect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:
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Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and is

Ierebyamended-by-adding-Rivisiorr45:Sections=33:4501=through=33=4 536 ~titled

“Permits for Tobacco Product Sales,” té read as follows:
§33.4501 Definitions

Except as otherwise provided, for the purpose of this division:
“Person” has the same meaning as used in Section 11.0210.

“Police permir” has the same meaning as used in Municipal Code section
33.0201. For purposes of this Division, thé City Treasurer may endorse a
business tax certificate issued by the City Treasurer with “Tobacco
Retailer Endorsement” to indicate that a poklice permit for has been issued
to o?eraté as a tobacco retaller.

“Tobacco prq.ducr.s"’ means any ;ubstancé containing tobacco leaf,
including but not limited to cigarettes, pipe tobac¢o, snuff, chewing
tobacco, dipping tobacco, or any other p'rel‘:aar'ation of tobacco.

“Tobacco retailer” means any person Who OWRs Or operates, in whole or
in part, a b_ﬁsiness fér profit or nc'l.t‘ for profit who engage§ m tobacco
reraz'ling.

“Tobacco retailing” means selling, offering for S?tzle, or offering to
exéha.nge for any form of consideration, tobacco, tobacco products or
tobacco paraphemalia.

“Tobacco retailer endorsement” shall have the same meaning as “Police

Permit” except that it may also be issued by the City Treasurer.
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'§ 33.4502 Tobacco Retailer Endorsement Required for Tobaceo Retailer
- (&) Trissuniawiul-forany-person-to-operate-as-e-tobacce-retailer
without a police permit.
(b)) tis unlawful for any person to engage in tobacco retailing unless
the owner or operator has been issued a police permit to operate as
a tobacco retailer at that locati-on. This section does not apply to
sales or exchanges not made to the public.
(e} A tobaceo retailer must obtain a separate po!icé permit for each
fixed location from lwhich he or she engages in to‘bacco retailing.
(d)  Nopol z‘cle permit éhali be issued for ahy person operating as a
tobacco retailer at any location other than a fixed location.
§33.4503 Responsibilities
| ()  Itistheintent of this division that the responsibilities of |

administration and enforcement be divided‘bem‘/een the Police

Department and the Treasurer, respectively. The Police

. Department shall be responsible for determining the fitness of

applicants for a police permz‘t'to oper_late as a tobacco retailer),.
investigating any violations of this Division, and fér taking
administrative action against any police permit issued uﬁder this
Division. The Treasurer is responsible for accepting applications,
subject to approval from the Chief of Police, for épolice permit o
operate 2s a tobacco retailer and, subject to ap_proval‘from the

Chief of Police, for issuing the permit by enddrsing the applicant’s
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business tax certificate to indicate that a police permit to operate as .

atobacco-retailer-hasbeerissued:

§33.4504

(®)

()

The Cify Treasurer may éccept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retailer’s business tax certificate with “Tobacco
Retailer Endorsement,” indicating a police permirt to operate as a
tobacco retailer has been issued.

Any information provided to or gathered by the City Treasurer
under this Division shall also be shared with and made available to

the Chief of Police.

Tobacco Retailer Permit Application Contents

()

Each appli'ca_n_t for a police permit to operate as 2 tobacco retailer

shall furnish the following information to tﬁe City Treasurer:

(D The full true name and any other names used by the
applicant. |

(2) The current residential address and telephoﬂe numBer of the -
épplicant.

(3) Thé ad.dress of the proposed t‘obacco retailer business
Jocation.

(4) Each rcsidential address of the applicant for the five years
immediately preceding the date of the applicétion, and the
inclusive dates of each address.

(5)  All fictitious business names used by applicant and the

respective addresses of those businesses.
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(6)

Written proof that the applicant is at least eighteen years of

_age.and.a-valid.social security number

)

9

®

(10)

11

(12)

(13

)

Applicant's height, weight, color of eyes, and hair.
Photographs of thé applicant as specified by the Chief of
Police. |

Applicant's business, occupation, and employment history
for the five years immediately preceding the date of
applicétion, including addresses é.nd dates of employment.
Whether the applicant has ever had any license or permit
issued by‘ any agency or board, or any c¢ity, county, state or
federal agency revoked or suspended, or has had aﬁy
professional or voc_alﬁonal license or permit révoked or
suspeﬁded within five years ‘immediatcly preceding the

application, and the reason for the suspension or

~ revocation.

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203.4, except traffic
infractions, and a statement of the dates and places of such
convictions.

The name and acldress of the owner and lessor of the real
property upon which the businelss is to be conducted, and a

copy of the lease or renta!l agreement.

All business tax certificates.
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(14)  Information regarding licenses required under the

“Cigarette.and-Tobacco-Broducts Licensing-Act-0£2003,2

found in Business and Professions Code‘sections 22970, et
seq, inclﬁding, but not Jimited to, copies of applications for,
licenses issued, and any documentation regarding the -
reasons for the denial of such license.

(15)  Such other identification and information, including
‘ﬁngcrprints, as may be requirad in order to discovér the
truth of the rnatters‘ herein speciﬁed.as required to be set

' forth in the application.

-'(b) . In addition to the information required by Municipal Code ;ection
33.4503(a), an applicant as a tobacco retailer must furnish the
following inforrné_tion to the City Treasurer:‘

(1) if the applicant is a corporation, the name of the
corporation exactly as shown in its Articles of
Incorporation or Charter, together with the state and date of
incorporation and names and fesidentiai addresses of each
of its current officers and directors, and of each stockholder
holding more than 25 percent of fhe‘ stock of the
corporation;

(2) if the applicant is a partnérship, the name and residential
addresses of each of the partners, including iimited

partners;

-PAGE 7 OF 13-



000238

(3)  ifthe applicant is a limited partnership, a copy of the

limited-partnership's-certificate-oflimited-parinership-as

§33.4505

§33.4506

filed with the County Clerk;

(4)  if one or more of the limited partners is a corporation, the
applicant shﬁll provide the information about that partner
required by Muxiicipal Code section 33.4503(a);

(5)  ifthe applicant is a corporation or parinership, the name of

the responsible managing officer.

- (c) An applicant for a police permit to operate as a tobacco retailer

shall submit a signed declaration certifying that he or she has not
- been convicted of or faced administrative action based on
violations of the offenses listed in Municipal Code section

33.4507(c)(1). It shall be unlawful to submit a false, unfruthful, or

misleading declaration.

Corporate Officers and Partners Deemed Appiicants

. Each corporate officer or pariner of a business operating as a fobacco

retailer is deemed an applicant and each must provide the information
required in Municipal Code section 33.4503.

Designation of Responsible Managing Officer, Signature on
Applications

An applicant that is 2 corporation or partnership shall designate one of its
officers or general partners to act 2s its responsible managing officer. The
responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners.
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§33.4507

Proof of State Licenses, Permits, and Certifications Required Before
Issuance of Tobacco Retailer Business '

'§33.4508

Ip addition to the requiremerﬁs of Municipal Code section 33.4503, any
persor; desiring a police permit to operate ;as a tobacco retailer shall
furnish to the City Treasurer all state licenses,- permits, and certifications
related to the sale of tobacco products and alcoholic beverages at the .ﬁxed
10cat'10n where the applicant will operate as a tobacco retailer.

Permit Issuance and Grounds for Denial Of Permit To Operate As a
Tobacco Retailer '

(a) The C‘hz’ef of Police shéll make an investigation as may be deemed
sufficient as sfated in Municipal Code section 33.0301 to
determine an applicant's'ﬁtness to operate as a tobacco retaz"ler.
The Chief of Police shall have authority to deter_mine whether or
not to grant a police permit or fake administrative action against a
police permit under this division.

(b) An investigation for a permit to operate as a fobacco retailer shall
be conducted as prescribed in Sections 33.0302, 33.0303(a),
33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 33.0310, 3_3..03 11, .
33.0312, and 33.0313.

(c) In addition to the grounds for denial stated in Municipal Code
section 33.0306(2)-(f) an application for a police permit to operate
as a fobacco retailer shall be dénjed for any of the following

reasons:
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" The applicant has within five years immediately preceding the date

of tHe‘-ﬁfling’ol”-theﬂpplicati'en=b'éen=convictcd=o-f,=suffered:amy:civiJm

penalty, or faced administrative action against any type of license
for vilcl)lations of any tobacco control law, including, but not
timited to, the following offenses: Penal Code section 308,
Business and Professions Code sections 22950, et seq. (“*Stop
Tobacco Access 10 Kids Enforcement Act or the STAKE Act”),
Bus_’méss and Professions Code sections 22970, et seq. (“‘Cigarette
and Tobécco Produéts Licensing Act of 2003") or a charge of
violating a lesser includcd or lesser related offense, including but
not limited to, Penal Code section 415, in sétisfaction of,‘or asa
substitute for, an original charge of any of the offenses listed in
this section.
§33.4509 Right to Appeal Denial of Permit To Op erate As A Tobacco Retailer.
| Any applicant denied a permit to operaté asa tobdcc,;o retailer shall be
- afforded an appeal as prescri'bled in Municipal Code sections 33.0501,
| 33.0502, 33.0503, 373.0504, 33.0505? and 33.0508.
. §33.4510 | ~ Permit Fees
(a) It is the intent that 211 costs associated with all aspects of this
| division, including but not limited to, invesﬁgating permit

applications, processing permit applications, inspecting,
regulating, and enforcing this division, and providing for appeals,
shall be borne by applicants and permittees. To this end, the City

Manager may assess a fee for a police permit to operate as a
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tobacco retailer according to the schedule st in the City Clerk’s

Eomposite-Rate-Beok:

§33.4511

()

A permit issued under this division shall be valid solely for a

period of one year from the date of issuance, -

Tobacco Retailer Permit Operating Requirements

(2)

(b)

(<)

A tobacco retailer must keep and post his or her police permit,
issued under this division, in the manner prescribed in Municipal
Code sections 33.0105(a) and (c). This section is regulatory only.
Persons who possess a polfce permit to operate as a robacco
retailer shall not allow or permit, at any location fo; ﬁhich th?y

have a police permit to operate as a tobacco retailer, a violation of

“any tobacco control law, including but not limited to, the offenses

listed in Municipal Code section 33.4507(c)(1). Given the need to
protect the. health and welfare of minors and the public, it is the
intent of this section to hold the tobacco retailer responsible for
the acts of others who violate tobacco control laws at locations for_
whioh the tobacco retailer po;sess‘es a police. permit to operate as
a tobacco retailer. This section is regulatory only.

A tobacco retailer must display in a conspicuous and prominent
location near tobacco pioducts, information, in 2 manner set by the
San Diego Police Department, on how to report violations of

tobacco control laws, including, but not limited to reporting sales
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of tobacco products to minors to the San Diego Police

DPepartment:

§33.4512

§33.4513

§33.4514

§33.4515

Penalties and Regulatory Action

(a) All penalties and regulatory action related to a police permit issued

to operate as a tobacco retailer shall be conducted as prescribed in
Municipal Code sections 33.0401 to 33.0406.

) If a police permir issued under this division is suspended or -
revoked, the permittee must post, consistent with section 33.4509,
written notice of such revocation for the duration of the suspension

, ér revocation'with their business tax ccﬁiﬁcate showing a tobacco
retailer endprsement.

{c) .To insuregoinpliance with this Division, the Chief of Police shall

| be requifed to inspect at least 20 percent of robacco retailers per
year. |

Tobacco Retailer P;Jliée Permit Not Tx;ﬁnéferable

A police permit issued under this division is not transferable.

. Grandfather Clause

Convictions for offenses listed in Section 33.4507(c)(1) shall not be used
to deny an aepplication for a police permit under this division if the date of
the conviction was prior to the passage of this division.

éunéét Clause

This division ghall be repealed ‘ﬁ]ve'years from and after the passage of this

division, uniess this section is repealed.
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§33.4516 Reporting

.. The.San.Diego.Police Department shall, on.a yearly basis or as requested

by the Public Safety and Neighborhood Services-Committee, report to the

Public Safety and Neighborhood Services Committee the following

information:

(a) A summary of activity related to the administration and
enforcement of this division; and |

(b) An accounting of all funds received ﬁnd used for the
administration and enforcement of this division; and

© ‘The estimated rate of illegal salés of tobacco products to
minors within the City of San Diego.

Section 2. That a full reading of this ordinance is diSpenseci with prior to its final

passage, a written or priﬁted copy having been available tol the City Council and the public a day
prior to its final passage.

Section 3. This ordinance siaaﬂ take effect a_nd‘be in force on the one hundred and |
eightieth day from and after its passage. | |

APPROVED: MICHAEL J. AGUIRRE, City Atiorney

By

Simon Silva
Deputy City Attorney

SSip

04/08/05

Or.Dept:Police
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